
China's New Trademark 
Law is Conducive to 
Brand Protection and 
Management for 
Enterprises

 

The new Trademark Law of the People's Republic of China has taken effect on 
1 May 2014. The newly-revised regulations involve the adjustment of 
trademark application categories, simplification of registration procedures, and 
protection of the exclusive rights of trademarks, among others, which has 
bridged the distance between China's trademark law and general international 
standards. In the meantime, the new law has underscored the maintenance of 
market order, and aimed to create a business environment for fair competition, 
and provide better protection to enterprise brands. The new revisions include 
the following aspects:
  

Adding Sounds As a New Trademark 
Application Category
  

A sound mark means the sound that enables consumers to distinguish the source 
of a commodity or service, such as the distinctive sound marks of Nokia and 
Tencent's QQ message prompt tone.
 

Defining the Time Limit for Trademark 
Registration, Dismissal, Opposition, and 
Opposition Review 
 
 

     The case hearing time limit for trademark registration is 9 months;
     The case hearing time limit for trademark dismissal review is 9 months; and
     The case hearing time limit for trademark opposition and opposition review is 
     12 months.
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New Regulations on "Well-known Trademarks" More 
Conducive to Rights Protection
 

Given the unique commercial value of well-known trademarks, some enterprises desperately seek after 
them even by fraudulent means. For this reason, the new law stipulates explicitly that "well-known 
trademarks" are trademarks well known by the public. Meanwhile, for the avoidance of infringement, the 
new law prohibits the indication of the words "well-known trademark" on goods, the packaging or 
containers of goods, and the use of the same for advertising, exhibition, and other commercial activities. 
The recognition of a well-known trademark requires the following proofs:
 

     The degree of awareness of the trademark among the relevant public;
     The duration of the use of the trademark;
     The duration, extent and geographical scope of all publicity operations carried for the trademark;
     Records of protection provided for the trademark as a well-known trademark; and
     Other proofs relating to the trademark's well-known status.
 

When requesting for the protection of its trademark, an enterprise shall submit the above-mentioned 
documentation to the case hearing authorities for recognition. If an enterprise raises objection to another 
preliminarily reviewed or registered well-known trademark, it may request for opposition or dispute 
application.

Explicitly Prohibiting the Pre-emptive Registration of 
Trademarks Used By Others
  

In recent years, the pre-emptive registration of trademarks used by others occurs frequently. Certain 
companies deliberately pre-empt registering valuable trademarks. The users of trademarks that are 
pre-emptively registered by others could only buy back their trademarks from the latter at high prices to 
avoid confusion in the public and safeguard their own rights and interests. Such a practice has severely 
disrupted the order of market economy. Hence the new law stipulates clearly that if a trademark under 
registration application is the same as or similar to a preliminarily used but not registered trademark, and
the applicant is aware of the existence of the trademark due to contractual/business relations with its user,
the application shall be rejected.

Strengthening Regulation of Trademark Agencies
  

Trademark agencies shall uphold the principle of good faith, and keep confidential the trade secrets of their 
principals. A trademark agency shall not accept the entrustment of a principal if it knows or should have 
known the trademark entrusted by the principal for registration application is used by others, nor shall it 
maliciously register the trademarks used by others by utilizing its own business advantages. Otherwise, the 
trademark agency shall have their acts recorded in its credit file and be given disciplinary sanctions 
accordingly.



 

The Cap of Damages Raised to RMB 3 Million
 

For malicious infringement of the exclusive right to use a trademark, an enterprise may claim damages 
from the infringer. The court will determine the amount of damages based on the loss incurred as a result 
of infringement, the profit gained by the infringer, or 1-3 times the amount of the trademark royalties. If 
the amount of damages cannot be determined by the foregoing methods, the maximum amount of damages 
will be RMB 3 million.

 

With the upgrading and transformation of Chinese enterprises, an increasing number of investors have 
changed their operation strategies, and shifted their business focus from trading to the operation of 
proprietary brands, with their awareness of brand protection gradually raised. According to statistics, the 
number of trademark registration applications filed in China during 2013 exceeded 1,880,000, and the 
registered trademarks numbered 7,238,000 as of the end of 2013. The implementation of China's new 
Trademark Law will not only facilitate the maintenance of market competition order, but also allow 
enterprises to enhance their brand management and protection capabilities.
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